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Sheldon I. Coher

This is an update on the status of 10 U.S.©@86, known as the “Smith Amendment.”
There is good news and bad news, but which apgéesnds upon the agency you work for and
the clearance you hold.

As background, in my April, 2007 report on the Smimendment (see my website,
www.sheldoncohen.com) reported that the Department of Defense (DoByl lsubmitted a
proposal to Congress to repeal 10 U.S.G86 as part of the National Defense Authorizafdch
for FY 2008. DoD proposed that the repeal was fjastibecause, it said, security clearance
decisions involving past criminal behavior should made as part of the normal security
clearance process without involving the SecretdryDefense or a Secretary of a military
department. DoD also noted that the law unjustiiapplied only to DoD employees and its
contractor-employees and not to other governmesmnags.

As of my April report, no action had been taken@yngress on the National Defense
Authorization Act. Since then, on May 17, 2007, theuse of Representatives passed House
Bill, HR 1585, which deleted DoD'’s request to rdpe@ U.S.C. 986, leaving it intact. The
National Defense Authorization Act was thereaftensidered by the Senate. Two Senate
Committees differed on whether 10 U.S.C986 should be repealed or expanded. The Senate

Armed Services Committee agreed with DoD’s requasl recommended the repeal of 10
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U.S.C. 986. The Senate Select Committee on Intelligelnge, divided vote, took the opposite
position, the majority believing it should be exgdad to apply throughout the government. The
majority of that Committee felt that “a blanket eg of Section 986 could lead to unintended
compromises or mishandling of classified informatiolt believed that security clearances,
including procedures and standards for grantingraleces, should be coordinated by DoD with
other appropriate offices in the Executive Brarahg with the Office of Director of National
Intelligence. However, a minority of the SenateeBelCommittee on Intelligence, Senators
Rockefeller, Wyden, and Feingold disagreed, noftingt there was no comparable statute
applicable to any other Department or Agency of gbogernment, and that DoD already had
ample authority to judge when security clearanbesisl be granted or denied.

On July 9, the Senate Armed Services Committeertepp@ut to the Senate its Bill, S.
1547, which included a provision repealing 10 U.S.C986. On July 17, Senator Bond, a
member of the Senate Select Committee on Inteltigesubmitted Senate Amendment 2875,
substituting the language ultimately found in th# Bassed by the Senate. Senate Amendment
2875 proposed to repeal 10 U.S.C986, and substituted a new section amending 500J.S
435b, dealing with “Security Clearances.” The siibistd language version would continue to
disqualify anyone from holding a security cleararfdee or she had been convicted of a crime
and incarcerated as a result for not less tham@g gad would continue to disqualify anyone who
had been discharged or dismissed from the armeddamder dishonorable conditions, but only
for higher level clearances.

The Amendment was a compromise between the diffgpwsitions of the two Senate

Committees. On September 20, Senator Levin, Chairmfathe Senate Armed Services



Committee, moved that Senate Amendment 2875 bes@gre by unanimous consent of the
Senate, and it was. The full Senate substitutedtdadBill, the House version of the National
Defense Authorization Act, HR 1585, considered aatkd on it at the end of September, and
passed its own version of the Bill on October 102205ection 1064 of the Bill, as passed by the
Senate, now contains the language of Senate AmaTid?8&5.

The Senate Bill would expand the effect of the @nésaw to have adverse consequences
for a great many government employees and contragloyees not now affected. It expands the
automatic disqualification to employees and comtraemployees oéll federal agencies who
hold security clearances. However, under the n@pqgsal, the automatic disqualification would
apply only to security clearances which provideesascto “Special Access Programs” (SAPS),
“Restricted Data” (atomic energy information), amyainformation commonly referred to as
“Sensitive Compartmented Information” (SCI). Itwd not apply to “collateral,” Confidential,
Secret, or Top Secret Clearances.

The proposed new amendment to 50 U.S.€35b would continue to bar members of the
armed forces on active duty or active status framdihg a clearance if they were drug users or
adjudged to be mentally incompetent. It would alsatinue to allow a waiver in meritorious
cases, even for high level access, for people hdubpreviously been incarcerated, or who had
received a discharge or dismissal from the armezkfounder dishonorable conditions.

The new amendment to 50 U.S.C435b, if enacted by Congress, narrows the effect o
the present law by removing the automatic loss @miad of a security clearance for DoD
employees and contractor-employees who were prglyioncarcerated for at least a year as a

result of a conviction, or who had a dishonorahkzlthrge, if they hold only a Confidential,



Secret, or Top Secret clearance. This would renfimra the jurisdiction of the Defense Office

of Hearings and Appeals and other non-SCI adjuiigaauthorities the authority to deny a
clearance soley based upon a past incarceratiaom ardismissal or discharge from the Armed
Services under dishonorable conditions. It wouldrreto DOHA and to the other adjudicating
authorities the ability to make security clearadeterminations based on the “mitigating factors”
and the “whole person concept” of the Security €lree Guidelines.

While the latest proposal broadens the disquatiboato all federal agencies, it narrows
it to only those persons having access to the s@ssitive programs in the government. As of
this writing, the Senate’s version of HR 1585, eimhg the new provision, and the House of
Representatives version of HR 1585, leaving 10 €©1.S.986 intact, are yet to be resolved. A
Conference Committee to resolve this and othereugdifices in the National Defense
Authorization Act has not yet been scheduled. Tera& has appointed its conferees but the
House of Representatives has not. When final aciteken by Congress it will be reported by a

further update on this website.



